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THE HONORaSLE 
SENATOR BAEACK OBAMA 



Enclosed is a copy of the most recent complaint filed 
my unit manager (Mr. Pickens) and Case Management 
(Mr- Pete Pottios) , who refuse to consider the new evider 
I have submitted, which clearly shows that the only per 
charged with allegedly shooting anyone with the firearm 
I received a federal charge on) was my (now deceased) wif 
Trudy Talbott- 



!■! 



Coordinator 

ce 
sdn 

^wliicti 
e. 



This is only being presented in light of the fact that 
although the complaint was lodged August 21, 2006, the 
refuses to address the matter (as appears to be the norma 
at this institution when people of color file for 
redress of grievances) - 

I hope that I do not come across as a "race card major 
for 1 am not. 

However, 1 do feel very strongly that severe discr 
is running rampant at this insttituion and that a 
investigation should be initiated* 



./? 



warden 



imi nation 



Congre^sionaji 



Respectfully , 




.l/^Jni^/lJf ff I ImU-J 



Reg. No. 04895-028 



Of 



aq 



41 



ainst 



pratqtice 



i .| 
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U.S, DEPARTMENT OF JUSTICE 

Federal Bureau of Prisons 



REQUEST FOR ADMINISTRATT/E 



Type or use ball-point pen. If attachments are needed, submit four copies. Additional instructions on 



From: Talbott Richard 



04895/028 



■HIA 



reverse 



UNIT 



LAST NAME, FIRST, MIDDLE INITIAL rEO. NO. 

Part A- INMATE REQUEST The instant complaint is being lodged again 
team & CMC Pete Pottios as a result of their failure/refusal tb 
my challenge to information contained in my central file (PSI) 



FCI/ GREENVILLE 



i. 



nforipation 
not 



to 



concerning the 






the BOP 



cause 



is 



to Program Statement 5800.11, in light of new evidence. 

According to Program Statement 5800.11, once the challenged 
is verified as being inaccurate, the Bureau of Prisons (BOP) i 
use the inaccurate information in any future decisions 
inmate. .- -.■:-• 

According to my unit team {Mr. Pickens) and CMC Pottios, 
scoring my current offense as a "greatest severity" .of fense be 
supposedly shot someone with a firearm on November 19, , 19*9 4. 

Recently, I submitted new evidence (which includes statemen 
the prosecuting attorney and at least 3..apiJellate^.udcfes) which expressly 
refute their allegations.'''' ■''-■-'-"'■ '■"^"-"'^'^ ■ 

Moreover, not only does my presentence investigation report 
allege that I shot anyone, but I have presented new evidence ( 
of police reports concerning November 19^,^9 9 4^^i£ii|^----"-- 
the only person charged with shooting anyone 'w'aS-"li:if'^tjio'^^ 



ts 



Trudy , Talbott , 



(see attached) 



deceased) 



DATE 



^^a£j7'M//>„ 



Part B- RESPONSE 



SIGNATURE OF REQ[U£STER 



:::^l'^..^--^^'^\^^y^Y^^c^^^^^^^^ ' : '"^ 










myi ttnit 
consider 
pursuant 



(PSI 
the 



xn 



reveal 



ml 







DATE 




If dissatisfied with this response, you may appeal to the Regional Director. 
ORIGINAL: RETUHN TO INMATE 



:-^^;^ARL>BNOR^ REGIONAL 
Your appeal must he received in the Regioiuil Office wtfftin 20 calendar days 



Part C" RECEIPT 

Return to: . 



- ' >: " v:-^;7^"|^^^^g^^^^gA 



41 



REMEDY 



i ! 



INSTITUTION 



from 



NOT 

form 
that 
^if e . 






DIRECTOR 



^^R^^^ 



of the dat^ of this response. 
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BP-9 GOMPLAiNT 
CONTINOED 



the 

agree 

chargk 

2006i, 



aim ife 

0n, ^k 



after reviewing the new emdence 



Thank you 



/ -7 --. 



/ ^.-?.' 



Both the records office (which actually contacted 
sentencing court, in July, 20 06) and former CMC Robinson 
with me and the records office verified that the firearm 
was dismissed (and an Amended Judgement entered) in July 
concerning me , 

To the extent CMC Pottios claims he has previous!^ 
considered my challenge (thus, my new evidence), such a cJ 
untrue, misleading and very unprofessional in my opini 
verification of my new evidence has never been sought by hiik 

To the extent CMC Pottios continues to rely on an allegati(&n in 
my PSI (that even he cannot prove exists) , instead of the fmiingk 
of an appellate court and admission by a U.S. Attorney that I am 
not in prison for shooting anyone, such conduct is negligent anj^ 
smacks of discrimination. 

Finally, as my PSI (paragraph 11) expressly states that their 
"are no identifiable victims of the offenses" CMC Pottios ' claim 
that he is relying on said report appears to r>e proof 'oz arDirrafy 
and capricious behavior when classifying inmates such as mysei.f . 

In light of the new evidence and verification tjy the 
records office (also Ms. Robinson). I request that CMC Pottios an<i 
HlA Unit Manager Pickens be ordered to reduce my "current offense" 
severity score to that of "moderate severity" and that my ^entra]. 
file records be corrected 
presented (which is attached) 



NE«i«!i|; l u^-^-Tj -'ii iiiU-^gi^^aa-'l^:iai<p42fei-,*.:-^^rrt 
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BP-A14a.055 
SEP 98 

U.S. DEPARTMENT OF JUSTICE 



INMATE REQUEST TO STAFF CDERM 



FEDERAL BUREAU 



Of 



bF PRISONS 



TO: (Name and Title of Staff Member)^- 
HIA UNIT UGR/ Mr ^^^^^ nCt^N"^. 



FROM : 



Rxchard Talbott 



WORK ASSIGNMENT: psychology 



DATE; 



August 16 2006 



REGISTER NO, 



04895 028 



UNIT: HIA 



SUBJECT: (Briefly state your question or concern and the solution you' are rt 

Continue on back, if necessary. Your failure to be specific may result in i 

taken. If necessary, you will be interviewed in order to successfully resp< 
request. ^^ / 

I have new evidence which reveals that mv crime is ^o 



qu 
o 

^nd 



t a 



crime of violence and that I am not currently imprisoned 
for conduct which involved me shooting anyone 



I ask that my offense severity rating/ score be correct ed 

See attached 



<Do not write below this line) 



DISPOSITION; 






[//M^^i 



y 




■'j^j^>tyc^tu- 





flf£ M e itt ijgr 



Date 



Record 
(This 



^^€^y^^„j:>^ile; Copy - Inmate 
iferiti may be replicated via 




eplicated via WP) 



This form replaces BP-14S. 07Q 
and BP-S148*070 APR 94 



FILE IN SECTION 6 UNLESS APPROPRIATE FOR PRIVACY FOLDER 



estin^ 



actio 
to 



41 



you 



elated 



SEGf IGir 6 



being 

r 



Oct 86 



of 



41 
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Administrative Remedy 
Redues-t 
(Cont.) 

In light of newly received documents (such as police reports and 
transcript pages relating to my federal trial) I seek 
instant request (BP-8) to challenge information in my cen 
which is currently being interpreted by my unit team (. For- 
idf^iT Hlnjj r as a crime of violence and involving me 
someone. 



thr 



lit 



RELEVANT FACTS 



cha 



raed 



1- In 1994, I Was indicted by a federal grand jury - a-nc 
with two counts of violating title 18 USCS 922(g)(1)/ als4 Ij^no^if as 
the ^ felon in possession^ statute; 

2* Count one alleged that on November 19*- 1994 r I pc^ssessdd a 
firearm and count two alleged that on November 21, 19 94- I possessed 
2 4 rounds of ammunition; 

Exs. 1-2 

3- None of the charges alleged that a victim was involved in the 
offenses, or that 1 had shot anyone; 

4- I was convicted of both counts, afterwhich, a piresenfH'^nce 
Report (PSI) was ordered prepared for sentencing purposes; 

5 * On June 9, 1995, I was sentenced on counts one and ^t^o H 
judgement concerning this sentence was entered on June 14/ [1995; 

Ex^ 3 



court 



6 - I appealed the convictions and sentences to the Uni 
Court of Appeals for the Seventh Circuit; 

7* The appellate ' court vacated/reversed the firearm 
as having been illegally obtained,- also vacated the sente 
finding the district court had enhanced my sentence for 
was neither charged with, nor convicted of, in federal 
siiooting someone); Exs. 4-11 

8, The case was remanded back to the district court 
rather than retrie me (as ordered by the higher court) , 
1996, the district court ordered the firearm charge 
dismissed; 

Ex. 12 



T'^'^ 



ough' 
I'al ■■ file 

shooiting 



■ce 



CO 



d S 



nee 



conduct I 
■(namely, 



however , 

on July 3 , 

(count 1) 



the 



the 



ates 



hviction 
after 



of 



41 
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9. An "Amended Judgement" was entered on July 10. 1996; 

Ex. 13 

10- This Amended Judgement reflects that the only offense bonduct 
for which I am currently imprisoned consist of possessing am.tuunitidl^n 
as a convicted felon on November 21, 1994; 

11- The offense conduct concerning this charge is contained In 
paragraph iO of my PSI. and a look at paragraph 11 reveals t|iat "t^ere 
are no identifiable victims of the offense." 

Ex. 14 



ontim 



m 



12- Notwithstanding the above stated facts, my unit team-'C( 
to classify my current offense as a crime of violence and 'one 
1 supposedly shot someone with a firearm, which makes my instant 
offense score that of Greatest Severity; 

Ex. 15 



13^ Based on the above styled facts and the following new 
i am challenging both the "crime of violence*' and "Greatest 
classification by my unit team concerning my current offensd dx tie 



a felon in possession of ammunition on November 21, 1994. for 



14- I have newly received evidence in the form of police reE^ortis 
concerning the incident of November 19, 1994. which reveal thit the 
only person charged with/accused of shooting anyone on that date was 
my (now deceased) wife Trudy Talbott - although it was with the ^dme 
firearm I was eventually charged with possessing as a felon; 

Exs- 16-19 

15. In its 'opening ' statement to the jury presiding over my federal 
trial, the government specifically informed them "to keep in Diind 
the defendant (me) is not charged with being involved in the shoo"ding 
of November 19/ 1994.,. he is not charged with the shooting ^ok may 
hear about that took place on November 19. 1994; 

Exs. 20-21 



16* In its opening statement^ the government specifically 



the jury of the facts which lead to count two in the indictment 



ammunition count) and that the charge occurred on November 21 1 1^94; 



es 



wnj.cn 



evn^aen 
Sdvefi 



ce, 
ty" 

ing 



:.nstance; 



informed 



17* These statements by the government tracked the language 
statute and the indictment and contained no accusation that 
shot anyone; 



of 
haa 

I 



he 



the 



I- ..! 
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18. The jury instructions given -J5y iihe. district court tracked 
the language of the statute and the indictment, concerning 

Exs. 24-^25 



oiily 
count 2j 



19- In its closing arguments to the jury, the government ( 
asked the jury to convict me only on the conduct contained 1 
one and two of the indictment (none of which alleged I shot 

Ex. 26 



deni 



the 



.eai 
o:^iense 



20. At sentencing, my attorney sought to have my sentence reduced 
concerning the ammunition count, based on the fact I never 
the conduct making up the offense and specifically admitted 
conduct making up the charge, throughout the case; "^'' : 

Ex. 27 

21. On appeal, the Seventh Circuit Court of Appeals specific 
ruled that my offense (s) are not crimes of violence* See Exs 



22. The PSI reveals there are no ^ identifiable victims of 
See Ex, 14 



1;he 



23- The firearm charge being used to score my instant off 
Greatest Severity was dismissed July 3. 1996. See Ex, 12 



consist 

the PSX 



14 



sons 



2d 3t 

Xn mi' 

. f 
to! 

fori 



24. The only offense conduct I am currently imprisoned for 
of that found in count 2 of the indictment, paragraph 11 of 
and contained in the "Amended Judgement." See Exs. 2, 13 & 

25. Pursuant to Sellers v. Bureau of Prisons, supra (959 F 
{D.C* Cir. 1992) . I am challenging all information contained 
central file and that being relied: on by the Bureau of Pri; 
the effect that I am- currently serving a" term of imprisonment 
conduct, which involved' me shooting someone and/or a crime of iiol^nee; 

Ex. 2 8-29 

26- The relief sought is that verification be sought from 
District Court for the Southern District of Indiana, (at Indi^ 
that my current offense does not include me shooting* anyone 
count 2 - 

I also ask that my records be corrected pursuant to progra 
ment 58G0-11 to reflect the fact that my instant offense is 
severity offense; 



once I again) 

I ■ 
n count 



anyone 



ense 



am 
a 



alii 
9-il 

' j ■■: 

of tense, 



t&e m 

aiiapoiis) 

concearning 



s 
); 



state- 
moderate 



-^ p- 
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of 



27- Finally, I request that my records be corrected and that 
challenged information not be used to make any future decisions 
to myself; as prohibited by program statement 58 00.11 once th4 
Information is verified as being inaccurate; 

Exs. 30M3I 



ALTERNATIVELY 



.ed 



on 
conduct 



In the alternative, I request that the conduct being rel:. 
by the Bureau of Prisons (that I am currently imprisoned tor 
which involved me shooting someone on November 19, 1994} be 
by either the US District Court or US Probation Office for,,^the Sojathern 
District of Indiana, as accurate information. 



$'/(r> ^^OOh 



Thanlc- 



/ y/Ur- 



§4895 



ilJ\ 



r028 



ver 



YW 



41 



the 

adverse 
challenged 






-n 



ed 






.^ 



/ 
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UlllTZD STATES DISTRICT COURT ' T' 



SOUTHEPJT DISTRICT .OF INDIAlQi^ OEC 13 PH 

NEW riJLBAilt tJIVlSION 



•J.-" :i-iZ\:- u.'l 



4. VICT.:.-:::, : 



i- T (- ^ J ! 



blTITZD STATES OF AHEHICA, 

Plaintiff, 

RICHAHD DrXE TALBOTT, 

Defendant* 



CAUSE NO, NA 9, 



U: lU 



bjCT 






i\ 



-..""O 



I N DICTMgWT 



Cotrnt: I 



Tiie C-rand Jury charges tiiat: 



or. or about Novei^ber 19, 1994, at New Albany, Floyd' c^punty, 
I-aiana, in the Southern District cf Indiana, the Defendani: 



herein 



RICHARD DALE TALBOTT 
having been convictsd in a court of a crime punishabl^ 
inririscnnent for a tern exceeding one year, that is, 
1991, RICHARD. DALE TAXSOTT, vas ccnvicted of • Battery 
Circuit Cturt, Clark County, Indiana, in Cause Nusber 
.cr04S.,, did knowingly possess and receive a firearm, t: 
Glenfieid, model 25, .22 caliber, bait action rifl*, 
nunber 7243 9593, which firearm had been shipped or t^ra-ispdrted u 
interstate counaerce. 



In. violation of Title 18, United States Code, S 
922(g)(1) and 924(e). '^ 



by |. 
on-- Juine 10 , 
ir. .tiie. 

I30cgi-9ia3- 
hat is, a 
seria;! 



sc 



Cions 



C/\' J_ 
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Cavint. 2 






The Grand Jury further charqes tlaat: 



■C'aunty , 



On ar about November 21, 1994, at New Albany, Floyd 
Xndiana, in the Southern District of Indiana, the Defencjant 

herein, 

RICHARD DALE TALBOTT 
having been convicted in a court of a crime punishable fey 
imprisonment for a tera exceeding one year, that is, on 
XSSI, RICHAPD DALE TALBOTT, was convicted of Battery "iii 
Circuit Court, Clark County, Indiana, in Cause flcxiik/=- 1 
cro4 6, did knowingly possess and receive ammunition, ti^at iii; 
apcroximateiy 24 rounds of Winchester Super X, -22 calib 
a=uniticn, which ammunition had been shipped or transport ajif 
inteirstata commerce- 



J|une| 

f 

tihe I 



10, 



f>. ^ ^^ 



i in. 



In violation of Title IB, United States Code, Se( 
922(g) (1) and 924(e) . 



ons 



A TRUE BILL: 




rv^- 



k 1/ .' ....;t 



FOREPSSSON 



rudrfeT-^^^-5Cswart 
United States Attorney 



Marie D* Stuaan 

Assistant United States Attorney 



O 



i^^ 
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UJnited Stated .Ujldtrlct L^ourt 



idtricl 

SOUTHERN DISTRICT OF INDIANA 



UNFTED STATES OF AMERICA 



Richard Dale Talbott 
(Name of Defendant:) 



JUDGMENT IN A CRIMINAL C^E 

(For Off£fis£S Commiii£d On or Afi£r j 111137} 

CasG Noniber: NA 94-21-Ch4o1 



Linda M* Wagoner 



Defendant's Attorney 



THE DEFENDANT: 

[ ] pleaded guilty to count (s) . 

[ ] 'pleaded nolo contendere to count (s) 

was /were accepted by the Court* 
fxl was found guilty on count (s) 1 and 2 

after a plea of not: guilty. 

m Hat^gjo of Offcngq 



Cflncittdad 



11/19/94 

11/21/94 



18: 922 (g)(1) ^nd Felon in Possession 

924(e) of a Firearm 

18:922(9) (1) ^nd Felon in Possession 
924(e) of Aininunition 

The defendant is senZencad as prov^ided in pages 2 through' 6 
this judgment. The sentence is Imposed pursuant to the Sent^ 
Act of 198-4. 

r 3 The defendant has been found not guilty on count (s) 

I ] Count (s) , . (is) (are) dism:! 

:notion of the United States. 



IT IS FURTEER ORDERED that the defendant shall notify the Unlzed 



wnxcn 



I [Cotiirt 



enaincT Refom 



tsea 



States Attorney for this district within 30 days of any change of\ 



resjLdencBr or j^as^^xng address until all fines, restitution, _ 
special asses-snents imposed by this Judgment are fully paid 



Cttf"ecd*j3r'# Soc* Sac* *Va, ; 



D^foildAiit' 3 CMto o* 3±z. 



D^^andAsZ* 3 USa No.; 



308-76-2085 



06-10-64 



June 9. 1995 



Data of Imposition 



0489 5-02 8 



Defendant's mailing address: 

Marion '■CoTantv jail ^ 

40 S. Alabama Street 
Indianapolis. IN 46204 

De fexidant ' s reslden ce address : 
Same as above ■ 




Signature of Judlci 
Honorable David F* 



costs.j^- 



or 



U, S. District Court 



Name and Title of J' 

JUN 1 4 1995; 



Date 



al 



on zne 



of 



name f 
and 



Judigment 



Hajtiiltdn 



'udlaldl Officer 



Of if leer 



Judge 



A _ 






:L^W*^S--Li=?;!i!SiKH'^! 



Of 
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^nation Rank(R) Database 

--?.3d R 1 OF 1 .. CTA7- 

Cite as: 1996 WL 100314 (7th Cir. (Ind. ) ) ) 

UNITED STATES of America, Plaintiff -Appellee, 

V- 

Ri chard Dale TALBOTT, Defendant -Appellant. 

No. 95-2503. 
United States Court of Appeals, 
Seventh Circuit . 
Argued "Jan. 17, 1996. 
Decided March 8, 1996. 
Appeal from the United States District Court for the Southern 
Indiana; Indianapolis Division. No. NA 94-21-CR.-H/H--David F, 

Before BAUER, EASTER3R00K, and MANION, Circuit Judges . 



*1 A jury convicted Richard Dale Talbott of being a felon in po 
a fire arm and of being a felon in possession of aiurriunitiofi. 
922 Jg) ';i} . The district court sentenced Talbott to 327 months 
to be followed by five years of supervised release. He appeal 

vie have jurisdiction under 28 U.S^C. s 1291. 



41 



Mode 
Pact 



D 



-L^U-C 



In che evening of November 19, 1984, Lori Klingsmith and Milt 
^o the Bridge Liquors ■ store in Nei*/ Albany, Indiana. Ferrell e 
while Klingsmith waited in the car with her grandson. At abou 
■the defendant and his wife, Trudy Talbott, enusred the snore. 
— -? -liT - -a-^' ^■'^■' '"■'^ — — "*^^.''. "T ".;=i Qg-r ^a.'Tr^ ^ "n t- fg '^ous "^ n '^"^ '^r^e''^ ce Fuller* 

^errell purchased a case of beer. He left the beer at the cr. 

.:ile he went to pick out a bottle of bourbon. Fuller took ch. 
^u- of the 5i:cre b^tA placed it in the Talbotns ^ car. When Ferrell 
hhar his beer no longer was at the check-out counter, he exited the 
confronted the defendant- An argument ensued, during which Fe 
knife from his pocket. Upon seeing the knife, Trudy Talbott handed 
defendant a rifle from inside their car. The defendant poinn^d the 
Ferrell/ who reentered the store and telephoned the police. The' d^ 
' thereupon returned the rifle to his wife. 

At this point/ Fuller approached the Talbotts ' car to retrie\^e th 

"" beer. A struggle over the rifle developed among the defendanii, Fu 

Trudy Talbott. During the struggle, Fuller was shot in the neck a; 

che ground. The defendant took the rifle from his wife, ejected th 

casing, stood over Fuller^ and threatened to kill him if he gcpt up 

Fuller drove himself to the hospital for treatment of hisgunsnot 
defendant and his wife also went to the hospital, where the police 
Trudy Talbott for attempted murder-; The police recovered the 



let or 
ton: J^^ 



ss^s 

c 

his i 



acme ammunit ion, from the Talbotts ' car. The defendant " told, tne 
owned the rifle. 

The f o 11 owing Monday , Novemb er 2 1 ^ 1994/ the "^e feiidarit '"went to 
County Courthouse, where his wife was being /cEiarged.J^^^^ 
there, a detective arrested"- him for his involvement 'in" the Nci^et^^^ 



altercation. Following the arrest, the detective searched the 

Copr. (C) West 1996 No "claim "to orig 



case or oee: 



SLon or 
convzcni: 



re^i crov 

ntere'd u^e stcr 

same z^z^tt,^ 

there. ^^ 



load 
oc 



th^ 



def 



store an: 

removed z. 



case or 

,q -fell tc 
fe soent 



■wouna. . i-. 
Arrested 
d rifle a 
ice that 



Floyd 
he arriv ^ 
19 I 
ndant and ; 
aovt . wc I 



1 






..^.^^„ 



^^as^ :QS-8^-Mm-hK^^%Sh^h^^^ ^ ^F^iled 09/1 4/200B , ,Pag^ U 

)unas or amraunition xn nis pocket. Because Tainc5trt: n 



:it:e a3: 15 

:^'ound 24 rounds 

^ronvicted of felony battery in 199a, the federal government c 

defendant with two counts of being a felon in possession (of a 

amniunition) , in violation of 18, U,S*C, s 922(g)'(l)- 

II 
.At trial, the theory of defense was that the defendant justifi 
.he rifle in order to prevent harm to himself and to his wife, 
justifiably possessed the ammunition because he carried it to 
surrender it as evidence. The defendant tendered a self-defen. 
and what he tezimed a ''good faitih defense" instruction. The ten 
instructions stated that the government had the burden to negat. 
bevond a reascnable doubc , The disurict court determined that 
had raised both defenses sufficiently [FNll and that instructi 
were appropriate on each. In instructing the jury, however, tl 
^hac the defendant bore the burden of proving the defenses by a 
of the evidence . The defendant argues on appeal that the inst 
shif-ing the burden of proof to him, amounted to reversible e'r; 
reviewing jury instructions to which objections properly were*: 
proceedings below, we must determine, from looking at the char; 
''^whecher the jury was misled in any way and whether it had und^ 
issues and its ducy to determine those issues." United Stages 
24 ?.3d 908, 91S-17 (7th Cir.) (citation omitted), cert, denie 
16? ( 155-4 ; . We conclude i:hac 



4 0} 



narqea 



weapott and of 



axftly ; possessed 
and that he 
t^he courthouse t 
instruction 



ens 



2rj.G 



<tr 






imoermissibly shifting the burden of proof to Talbott. 

*2 The United States Constitution requires the government to ] 
reasonable doubu "every fact necessary to constitute the crime 
defendant] is charged.'^ In re Winship, 3S7 U.S. 353, 364 (157^ 
V. Gramlev, 9 ?.3d 1345, 1349 (7th Cir. 1993). A jury instruct, 
zz "he defendant the burden of disproving an element of the ch; 

iconstitutional . United States v. Toney, 27 F.3d 1245, 1250 

^^^ ^ca^^ ci-inc Panrerson v. New York, 432 U.S. 197, 215 {IS 

federal and stiate legislanures may rea-L-LOcate the burden of pr 

elements as affirmative defenses and stating that criminal def 

burden of proving those defenses. Martin v. Ohio, 480 U.S. 22 

;i387); Patterson, 432 U.S. at 210; Eaglin v. Welbom, 57 F. 

500-01 (7th Cir. 1395) (en banc); Mason, 9 F.3d at 1350. The 

has unheld this shifting of the burden of proof against const i 

challenges, reasoning that the federal Constitution requires t 

covernmeht bear the burden only as to the elements of the char 

\t:hat: the legislature ' s definition of the elements of a crimina 

is disT^ositive. Martin, 480 U.S. at 232-33; McMillan v. Penn 

477 U.S. 79, 85 (1986) ; Patterson, 432 U.S. at 201-02. 

Using this power, Congress has shifted the burden of proving 
defense of insanity. See 18 U.S.C. s 17(b) ("{t]he defendant 
of proving the defense of insanity by clear and convincing evi 
Similarly^ 18 U-S.C. s 2320(c) states that "[i]n a prosecution 
craf f icicing in pcunterf eit goods or services] , the defendant 
burden of proof, by a preponderance of the evidence, of any [ 
affirmative defense." See also 18 U.S. C. s 373(b) (defines 
complete'* renunciation defense to charge of solicitation to cc 
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_olence, anease4ffl6acvfeltoat94^KenO®3jittmfe9]^(bardf^^ P^§e4§Sfe4$b' by a 

teponderance of the evidence). Compare 18 U.S.C, s 3146 (c) {define^: 
:f irmative defense to charge of failing to appear, but does not ^ll^Dcate to 
afendant burden of proving defense) , 

.Nevertheless , the fact that the Constitution .allows Congress or btafce 
egislatures to enact laws all ocating to criminal defendants the burkien of 
roving affirmative def arises ^oes not mean that, absent a 'statute: ac[tually 
oing so, the burden shifts automatically. In other words, thoiigh it may be 
DHStitutionally permissible to enact a burden- shifting statute, soiree 
ff irmative legislative- action must trigger that shift. - See Masop, 
:: 13 50 (noting that Supreme Court ^tias approved state statutory sche 
do not require the State to disprove every affirmative defense bbt 
nscead allocate to a defendant the burden of establishing his af 
efense by a preponderance of the evidence") . Absent such a stltb.t^,, 
urden of proof remains on the goveomment to negate beyond a^reas 
he af f iznnative defense properly raised by the defendant,' See, 
■acobscn v. United States, 503 U.S. 540, 549 (1992) (entrapment a^ 
ullaney v, Wilbur, 421 U.S. 584, 701, 704 (1975) (heat of passidn 
=fenseV: United States v. Read, 558 F.2d 1225, 1235 (7th 
:ir.l9Sl) (withdrawal from conspiracy defense); Unj,::ed S^aiiea 
-55 r.2d 1003, 1008 n. 12 (7th Cir J , cert, denied, 437 U.S. SO 
1978) (self -defense) . Thus, although a defendant may bear the 
.reduction as to an affirmative defense (that is, he must prcdu 
tvi cence to require its submission to the jury) , see Toney, 27 
ihe burden of proof (or the burden of persuasion) remains on true 
:ecane that defense beyond a reasonable doubt, unless a stature 
reallccaues that burden of proof to the defendann, 
*3 We have not found, nor has counsel presented, any statutor 



for the affirmative defenses raxsed m tnxs-c33e. 



"Self -def ens 
fined in the federal criminal code as a defense to the cri 
_j, the crime of being a felon in possession. Instead, some 
reccgnized in as a macter of common law 

15 ?T3d 733, 738-39 (7th Cir.1994); see also United States v. 
9Q2 ?.2d 471, 472 (5th Cir.), cert, denied, 498 U.S. 872 (1990) 



[FN2] See United Staqes v 

Sincl^tzon, 



538 



:es V. Lemon, S24 F . 2d 763, 755 (9th Cir, 1987) ; United Stages v. 
".2d 268, 271 (5th Cir. 1982) . Just as 'Congress has "^ Hot denii^ed 



defenses by statute, ^ neither has it etiRct^^d^-Bny'^'stB^tu^ to the 
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2321 (1995) (Re^^quist, C. J, , concurring) (federal and state l^giLsl^rures may 
reallocate burdens of proof) 
This circuit ^s pattern jury instructions support our conclusicbh 
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not 



defendant --the burden of proving the de f ens es_assert:ed_ here. B^ 

reallocated the^^bjirden of proof to Talbott7^eHe"'pr6secutfionrhad the 

only of proving . bWond a reasonable doubt the elements of^^ the dharged offenses 

but also of negating beyond "a reasonable "doubt the affirmative defenses raisec 

by him- See Jackson, 569 F. 2d at 1008 n.l2'^ Thedistri^^ 

instructed the jury by telling them that TalbottJbore^iihe^Tardsh 

these defenses. Although the legislature may ^ enact ^ Statutes shirting the 

burden of proof to the defendant on affirmative defenses, the district court 

does not have that authority. See United States'^ vrcaudin, 115^ S.-Cf: 



instructions on the insanity defense reflect that Congress by stktufc^ shirtea 
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■iniinal Jury Instruct: ions of the Seventh Circuit, Vol. Ill, In 
.02 & 6.01a (1986). [FN3] In contrast, Pattern instruction 6. 
CO lies in cases involving affirmative defenses, not defined by 



lere the statute describing the defense does not affirmatively shift the 
urden of proof to the defendant) , provides that the government trust 
ssues raised by an affirmative defense beyond a reasonable doubt : 



To sustain the charge of the government must prove the 

repositions: 

First: -, 

Second: 

Third:. 

Fourth: (Negating any issues raised by an affirmative defens 
lefense, ) 
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statute (or 



following 
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If vou find from your consideration of all the evidence that 
:ronositions has been proved beyond a reasonable doubt, then yen 
ihe defendant guilty 

If, on the other hand, you find from your consideration of all 
^,^^ ^„ — ^ ^u^^ ^^,™ ,^- ^v^cr^ r^'"^^^:^ rions has not been iDroved beycrp.d a 
icubi:, then you should find the defendant nou guiLlty 

Similarly, the federal pattern instruction (issued by the Federal Jiidicial 
Center) '"^on^^he 'defense of duress / which seems -to ^ us a close analogue 
affirmative defense raised in this case, states that "on this is^ue 
all others, the burden is on the government to prove the defendant's 
beyond a reasonable doubt. "^ Pattern Criminal Jury Instructions, 

:55^ (15S7)" [ . / 

*4 The prosecutor relies on our decision in Toney/ asserting that t^ie juzry 
instructions properly placed on Talbott the burden of proving the affirmative 

^^-r.T-^as he '^a'i^^^ ^^^" 'T'crev does not resolve this issue. First, iTonev 

\volved an instruction significantly different from the one a^ issu^ here, 
'.ne Tcney instruction stated that the government had the burden 6f pproving 
beyond a reasonable: doubc the absence of coercion. 27 F. 3d at 
by^ contrast,' the instruction allocated to the defendant the buijrden p 
his defenses by a preponderance of the evidence. Second, the au;:hor, 
in Toney "fdrV'the proposition that a defendant^ bears the burden 
affirmative ^defense addresses the reallocation of the burden h± kta^tory 
enactment. Id, at 1251, For example, as we noted^ above. Congress b|^ 
statute has shifted the burden of proving an insanity defense to 



defendants asserting that defense. See IS U.S.C- s 17 (b), Si^.ilar[L 
Martin and Patterson involved challenges to state statutes shifting 
defendants the burden of proving the affirmative defenses of sel 



extreme emotional distress. Finally ^ nowhere in Toney did we feubgept that, 
absent such^V statute","" the ■defehdant must prove an affirmative d&fehbe by a 



preponder^Jice of the evidence , 
■in this case. 



Toney, therefore, does not save the 



III 



The question remains whether the error requires a new trial . 

the conviction for carrying ammunition, it does not, and for a 

■reason: " Talbott was not entitled to a self-defense instruction (he 

: under attack on the way to the courthouse) , and there is no general 
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the defenses will fail." United States v, Bailey, 444 U.S. 3: 
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Bailey deals with the defense of necessity, but the pirincip 
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-osc to another vital interest, is general. So we held in Elder, 
'3 8, when rejecting an argument that a felon's possession of a 
purpose of turning it aver to the police is not culpable* Elde^ 
^ defendant seeking to excuse such -an act must show that "there 
reasonable legal alternatives to violating the law," Ibid. Elde 
argued necessity and self-defense, but nomenclature is unimport:ai 
Its relation to mens rea, therefore, "good faith** does not excus 
vich a criminal scacute . Talbott does not contend that "the mens 
instruction in this case was defective. Even with the misstaz^d 
therefore, the instruction concerning "good faith" possession o 
was unduly favorable to defendant- It offered him more chance 
zhan he was entitled to. 

*5 With respect to possession of the rifle, however, the^la'v^ 
circuit: suoocr-ed a self-defense instruction, Talbotz tesrifiec 
the click of a knife, , [Ferrell] , bacl^d^me^^l^^^ra^^^otm^ 
side of the car. And I stopped at the passenger "sxde" and he wS.s 
threatening to cut me open." Only at that point, Talbott te3t::.f 
receive the rifle from his wife. A jury^might_rej_ect^^th^^ ^-^'^- 
conclude that Talbott retained the weapoh^'aftlx^iHe^'Sangef'^^a'a' p 
from his statemeni: that he owned the rifle that ^ he possessed it: 
buz these are the sort of questions the judge cannot preempt:. T 
olacinc the burden on defendant was therefore potent ially dispfcs 
" "^he gcvernmenc finally contends that, even if the court did e:rr 
_,^rmless in light of the overwhelming evidence of Talbott ^ s guxl 
V. Louisiana, 113 S.Ct. 2078, 2082-S3 (1393) /holds that an erto 
definition of "reasonable doubt" cannot be harmless error, _, becku 
"judge missnates the fundamental reasonable - doubt _bur den f or elpm 
offense, an appellate court cannot be confiSenie^^ 
ac all under the correct standard. The 'gudge^^?^ 
jury, even if the evidence is overwhelming; summary judgment ca 
in criminal cases. This approach does not imply that an incorSre 
of the burden of. ;per suasion cannot be deemed harmless. ' ^ Several 
'in can be. See Rose v, Clark, 478 U.S. 570 (1985); Sandstrom| v 
Montana, 442 0.S. 510 (1579) . Sullivan requires us to disting-ui 
nhe fundamental reasonable- doubt standard ^rom^rror^^ 
"" he error here is in the latter category >'^--^ Andf tnrs^xs '^S stat ufcolrv 



a constitutional error, for there J. s no constitutional obje cta 
Talbgtt the burden on his "Be£enses""and it is entirely appropr 




instruction} . Thus the standard of 



harmlessness is the one in 



52(a) rather than the strict standard of Chapman v. California 
(19S7) . 
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1955 WL j.uujJL^, *5 (Vtji c:Lr. tj.ixa.;^^}v :- v;; ^ 

,^al rights shall be disregarded", ?ed,R.Cr:Lm-P. 52(a), the defe: 
- when the effect of the error is a close question. O'Neal v. 
;^ 115 S.Ct- 992 (1995). If the jury balieved Talbott » s testii 
s conduct and statements, it could have believed that Talbott 
le in self-defense for at least some of the time; and, if tha 
DC at ion of the burden of persuasion could have assumed foremos 
r.ce in answering questions such as whether Talbott surrendered 
Lon as soon as the exigency had passed- Talbott is therefore en 
,v' rrial on the rifle charge. \ 

IV 
endant ' s remaining contention's concerning the finding of guilt 
asive and do not require separate discussion. But an. error by 
z judge leads us to remand' for 'resentencing, even on the ammun 
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mony about 
possessed 
is sb, 



titled 



z has a long criminal record, and the government asked the ju 

e him as an armed career criminal under 18 U.S-C. s 924 (e) . -> : 

es the statutory requirements. The Sentencing Guidelines prescr:Lb^ : two 

e offense levels in^U.S.S.G. s 4B1.4(b)(3) 

if the defendant used or possessed the firearm or am.muniric 

_ =? crime of violence or controlled substance offense, a^ dei 

1.2(1), or if the firearm possessed by the defendant was or a 

_„ 26: U.S.C. s 5S45(a); or 

onherwise. 
f fer ence between level 33 and level 34 is substantial for scTTi^cne li.xe 

~' " " '^ '"' ^ s 1262- 



1 '^ ■ IT! 



ne 
ion 

tq 



. r ' 



wiLzh a Criminal History Categczry of VI . The range for level 3 
ihs, while the range for level 33 is"235-293 mo^nt_hs . Talbctit ' 
-he highest tcint in the range for level 34,_sq_if^Tiis proper 

-^ -at ion is level 33 he is entitled to a reduction of 34 m.cnths (unl 

s-rict judge can justify an upward departure) , 

iant starts with s 4B1.4(b) (3) (A) ,.. which refers to "a crime of violence 

-rolled s-cJiDsza^ce offense:, as defined in s 4Bl-2(lV. A quick trip to s 



reveals that being a felon in possession or guns or ammunition is nd^t 

of violence*^- According to the prosecutor, however, a court should 
er all conduct related to the unlawful possession. Talbott pointed t^he 
a- Fuller and threatened to kill him; more, the rifle actually 
reed and wounded Ful-ler (although Trudy Talbott ^and Fuller him^self naLd 
cle in that injury) . Defendant was charged by Indiana with criminal 
sshess, a Class.-D. felony, for his' part in these events. And that crime, 
/emment conclude^^^ is a "crirtie of violence" within the scope of 

tnakinq level 34 appropriate under s 4B1.4(b) (3) (A) . The state iziarge 

tfidence 



ne cause 



amissed, but the federal judge found by a preponderance of the 
defendant threatened both Ferrell and Fuller with the rifle. That: coilduct 

^^crime of violence" under s 431.2(1) (ii) , the judge concluded, 
^eserit [ed] a serious potential risk of physical injury to another 

the district judge, we conclude that defendant's; display of the gun 
.s charge (for which defendant may or may not have been responsible; 

did not say) , do not qualify as crimes of violence under s 4B1 . 2 (ij) 

covers offenses that have "as an element the use, attempted use, or| 
::ened use of physical force against the person" of another". Neither! 
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broader, encompassing acts that create siiostantial risks of injury. 

doubt that pointing rifles, tussliiid with them, ana discharging 
carters creauss risks, as Fuller ^s injury shows. See generally 
:3tates V. Rutherford, 54 F.3d 370 {7th Cir.l9S5K What the 
ror glosses over is this commentary in Application Note 2 (italics 

rime of violence" includes murder, manslaughter, kidnapping:, 
-ed assault, forcible -sex of f.enses, robbery, arson, extortion, 
onate extension of credit, and burglary of a dwelling. Other 
iuded where (A) that offense has as an element the use, ar::emp 
atiened use of physical force against the person of another, or 
set forth (i.e,, expressly charged) in the count of which the 
,vic::ed involved use of explosives ... or, by i-s nature, prese 
potential risk of physical injury to anocher. Under zhLs sec 
of which the defendant was convicted is the focus of the inqu 
ily counts of which Talbott,was convicted dealt with possession 
nd ammunition. To extirpatie ambiguity, Application Note 2 con 
-rm ^ crime of violence* does noc include the onense or un^awzu 
^ion of a firearm by a felon." Unless we o^sregaru me ^^-g^-a^ 
irion Note 2 limiting the inquiry to the crime of which the def 
:ed/ Talbcct musT: be ssn-enced at level 33 ra-her than level 
'"^z iudce recocnized that he was going agamsu tne corrLmeniary, Wnic. 
"some muddying of the legal water". Com-.encary to the Senzencmg 
mes is more than mud, to be filtered out. It is legally auchqritative 

We held m Unrcec :f~a::es v. Lee, 22 

of -conviction liminanion in Applicarion None 2. The cexc cz z 

zz resolve the auestiion whecher a judge may look bevond che criime or 

^icn; the couimencary settles nha-.iosue, demcnszratmg ye:: ag=^^r 

ide lines are a charge-of f ense racher rhan a reai-omense sence 

; a vital distinction that district judges must bear in mind. 

e threads to rerrell and Fuller and the discharge of the rifle 

ssly charged'^ in the federal indiccment, they could have heer^ co: 

Appiication Note 2. ^3ut they were not mentioned in the indi crm.eni - - ^M i 

d' to see how they could have been, because they were irrelevant to yhe 

1 crime. The s,tia::te charged Talbott with these acts, bur the stau-e ' s 

s were not "the Conduct of which the defendant was convicted '^ 

e resentenced at level 33 , 

onviction for possessing amimunition is af firmed, and the ccnviCcion^ 

sine the rifle is reversed- The sentence is vacated, and nhe ca^e i^ 

.ed for further nroceedings consistent with this opinion. 
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^Nl. Although the court did not explain what legal basis there i^a^- fofb 
;neric defense of '^good faith. " We return to that siibject i: 
lis opinion, 

:^N2. In this context, the defense has been described as duress ,; coercion, 
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L 479^484 n. 1 Oth Cir-), cert, denied, 4S2 U,S. 1123 (19;83) 
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3 . Instr^action 4 . 02 provides : 

is a defense to the crime charged that^ at the time of the comrrii 

acts constituting the offense, the defendant, as a result of 

.ral disease or defect/ was unable to appreciate the nature and 

-he wrongfulness of his acts. This defense shall be referred 

;se instructions as the. defense of insanity. 

: defendant- has the burden of proving the defense of insanity 'h 

convincing evidence. Instruction 6.01a provides in relevant 
\ _ you find from your consideration of all of the evidence that: 
:se propositions [elements of the charged offense] has been prdved 
reasonable doubt, then you should find the defendant guilty, ui:. 
so find that the defendant has proved the defense of insanity h 
i convincinc evidence ^ in which event you should find the defer-Ciant iiot 
ilty only by reason of insanity. 
Z 2 C3!H1'TT 
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DKITED STATES DISTRICT COURT 

SOUTHERH DISTRICT OF INDIAITA 

NEW ALBANY DIVISION 



UNITED STATES OF AMERICA, 

Plaintiff, 

V. 

RICHARD D. TALBOTT, 

Defendant . 



) 
) 

) CAUSE NO. NA 94-2 

) 
) 



"f"^- 



ORDER 

This cause cosies before the Court on the Motion of 
Government to dismiss Count One of the Indictment, in t 
following words and figures, to-wit: 



IT IS ORDERED, that Coxint One of the Indictment is 
dismissed. 



Date : 



'1-3-^^ 



DAVID F. HAIv1iLT0^i 



DAVID F. HAMILTON, Judge 
United, States District Co 
Southern District of Indi 



CR,!H/H 



■ "dne ! 
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UNITED STATES OF AMERICA 

V 

Richard Dale Talbott 



Case 1 :06-^^^ ©IfftB® Dl'SlPil5l°€ 

Southern District of Indians 

aMEHDSD JUDGM5KT \H A CRIMINAL CASE 

(for Offenses Commlttss On or Aftar f|[ON^amb«fi 1. 19S7) 
Case f^umtrar: 4;MCROOC21-001 
Waiiam E. MirsU 



Date of Original Judgment; 0€mn99S 
Reason for Amendment: 

Cofrec'jon of Seni«ns* on R«m«nc( (Ftd. R. Com. P. 36(»i} 
Seojccw ol Senwnea lot Chingw Cireomianc** (P»a. R. Cnm P. SSfSi} 
C-yrectfon of Senwnca sy Santencsno COTrt fF«<j R. Cfim. P 35(e5) 
C=T»ciBn cf Sentsna lor Cl»nc8i Mi»ate (F«<f. R. Crtm P. 36)) 

THE DEFENDANT: 

piescied guilty to ccurit(s) ^ 

pisaded noio contender© to count(s) ^ 

;vn^cn was sccepted by the court, 

■ " was found guilty on count(5) * 2 

after a pis a of not gaSty, ' -**- " ' * ' 

T?H^ & Section 

18U.S.C 922 (eKH 



1 " Modlfto«jen cf trnc^arf Term of impfuorimt rn fer Rart^iajy^ f^mflncmenti si 



Dir»ai MCTon to Dl«nct Cwrf Purimtxtta ■ _ 



Felon in Possession of Ammuniti 



IHVS.C. 924(e) 



Febn in Positssion of AmmunUion 



Tae defendant is t^nisDCBd as provided in pajas 2 through 6 of this |uogmsnt Tjie ssnisr 

^0 :he Seniencing Refeim Act of 19S4. 

The defendant has been found not guWtf on count(s) ^ _ _ 



Count(s) *1 




2255. 



Count 



bosed pursusn- 



is d:£miis«d on the mofion of the Un 



an 



iT !S FURTHHR ORDERED that the defendant shail notify trie United Stat» Attorney for thi* fc[is]tnct ^ipJn 30 days of 
y Change of name, rasidenra, orrtisilmg address until all fines, restitution, costs, and spflcial asies^sTnsnts innposed dy th 
jL^cgmerit are fiiliy p^id. 

Deter.Gsnt s Soc Sac: ^''/^ 3Q5-7&'-208g 



0Tm3/I99« 



D£f?naant':& Dalfl cf Birth; 



&6/iaa964 



D«^ oT^oiMdnn of Jud9*i^wT 



Bureau of Prisani 

320 First Street. NW ^ ^ 

Washington 

iureau of Prisons 

J is First Street, NW 

Washington 



DC 



2G5J4 



Judge, U. S, District Court 

M«mX fitJ* irf Jutfttvi Off*«f 



/o /f-f^ 



DC 



20534 




Ctaw 




hx. 13 



.:^ 



j:--|- 



10. 



11. 



12. 



14. 



X.mj * 



16. 
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8- After Fuller fell to the ground, the defendai^t took the rifle from his wilz asci ejecpd 

tenins him 



J.*.- 



the spent shell casing. He reloaded the rifle and aimed it at Fuller threa 
with farther harm if he got up or tried to get to his car. 



Fuller drove himself and Mozee to the hospitai. The defendant and his iife 
went to the hospital. There, police arrested the defendanf s wife in connpcuon 
the shootnigj and seized the riSe and some ammunition from the car. 



also 
with 



On November 21, 1994, the defendant was arrested at the Floyd County CoiirthbiS: 
on Criminal Recklessness charges in connection with the November 19, li$p4, 
incidents, and approximately 24 rounds of .22 caliber ammunition was seized from 
him at the time of his arrest 



Victiin Impact 

There are no identiSable victims of the offenses. 

Admstment for Obstruction of Justice 

The probation ofacer has uo information suggesting the defendan: i: 
obstructed justice. 

Adiustment for Acceptance of ResDonsfpilitv 

13, The dsfendaiit has maintained his innocence since being arrested. There 



adjustment for acceptance of responsibility can not be given to this defsipdanL 
Offense Level Computations 



The 1994 edition of the Guidehnes Manual has been used in this case. P. 
the provisions' found in U.S.S.G. § 3Dl^(a), Counts 1 and 2 are group 
offense level is determined largely on the basis of the total amount of ha. 



im, 
for 



Base Offense Level: The United States Sentencing Commission Guideline 
violation of 18 U-S.C § 922(g)(1) and 924(e) is found in U.S.S.G 
2K2. 1(a)(2) and calls for a base offense level of 24. 



Specific Offense Characteristics: Section 2K2.1(b)(5) provides for a 4 level 
increase since the defendant used the firearm in connection with anotiisi 
felony offense, to wit: Criminal Recidessness as charged in Hovd Circuit Covin 
under Cause No. 220)1-9411 CF00086. 



Victim-Related Adjustments: None, 
Adjustments for Role in the Offense: None. 



lord an 



I 



rsuant 



so. as 



or 



to 
the 



34 



*^ 



IT 



TT!'" 



)005 



TRANSACTION SUCCESSFULLY COMPLETED - CONTINUE PROCE 



03-30-2006 
41l!6:l0:43 

OP^: GRE 
HK-^TrlS 



GREBL 606. OC * MALE CUSTODY CLASSIFICATION FORM . 
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(A) ICEJITIZTYING DATA 
:G NO..: 04895-028 r. ■: -. FORM DATE: 08-25-2005 

-jyi£. :.. :" TALisOTT, KlCHARD'tKLE' ""^- ""' '" — • — ^^- ^^ 

MGTV: NONE 
JB SFTY: CRT SVRTY MVED: 

(B) BASE SCORING 

:TAINER: (0) NONE SEVERITY : (7) GREATEST 

DS REL.: 102 PRIOR : (3) SERIOUS 

3CAPES.: (0) NONE VIOLENCE : (4) 10-15 YkS 

'^COMMT: (0) N/A 

(C) CUSTODY SCORING 

:ME SERVED : (4) 26-75% DRUG/ALC ABUSE.: (3) > 5 YRS 

ZNTAL STABILITY: (4) FAVORABLE TYPE DISCIP RPT: (5) NONE 
^Q DISCIP RPT.: (3) NONE RESPONSIBILITY.: (4) GOOD 

-MILY/COMMUN. . . : (4) GOOD 

LEVEL AND CUSTODY SUMMARY .: ; 

^-3E OUST VARIANCE SEC TOTAL SCORED LEV MC3^T SEC LEVEL CUSTO^l^ dC^SIDER 

14 .+27 -1 +13 MEDIUM N/A IN 



SERJIOUS 



DECREASE 



iNd 



IF DESIRJ 



./5 






■ jKLiSaiElltWSij^^JtaKtiSitiSli-.'l^i-^ 
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ARREST REPORT 



23} JacK^t No, 



24) OCA No, 

94-S393 



25) 



n 



26) LSil Name 

TALEQTT, TfLudLi Lmn 



Fwst 



ZT] SociaJ Sticyrtl^ No. '. 

■315-56-9^45 



2o>A£idfesstN(.jmbor-SiriMi-Wun(cipaf(ty-SLltc} 



7i55 Uoodbou^nt VnXvz, Wciu Albany, IN 



29; Place of Birin [Oyj Stale! 

Wcii; Mbdmf'/i.IH 



2C} Alias fvto 1 - Last Nam© 



Rrsi 



3i?AiiasNc. iSiGoal 



GILBERT, Tttady Lynn 



Socunr^Np. 



32J Alias No. 2 - Ls^t Niame 

CLICK, l^Ludy Lynn 



FirsT 



ImuaE 



331 Alias No. 2 Sooai 



Seojniy rito. 



3-: J f jTCknama No. 1 



35) Nickname No. 2 



S-15-50 



44 



361 Djte of Biah 37 j Age 33} Sa^ 39 1 Ract; -tO) H^^ru {Inches) 



Fe 



W/i 



(50" 



700' 






:3l Evil, 
BlCL 



■iAi Con^rrtiriifon 



L.C- 






4HjF,e.l.NQ. 



^7 J S-S.i. Kc, 



43/ Prints Taken 
D y^s JC No 



49j Photo Taken 
D Yes JlJ No 



Fitm No. 



50)Occbpauo« 

anekpZoueji 



51 ; Arrest Dale 

U'ZD-94 



52 i Trme 



1 2.'. 2.6. A>^ 



53 > Place {Numoc-r-Sifeei-Munopatity-£:atej 



F£oy£^ H^monJjit Ho^pJUtat, IS 50 S^al^'^tKz^t 



I S-^) Cftargt' No 1 



STjCnsrgeNo 2 



f.^ert; 



£=) INS 

3S-HSi-V 



55} INS 



AZbant4, 1// 



soj Nature Coce 



S; Nature Code 



60) Cr.Aroi* No 3 



51 i ;NS 



S2) Naiure Codt* 



€4) JNS 



35} Naturd Cod« 



56 1 Corr.riO^.ani s Name ano AO::fess 






Jf^V/itnciit Warrant 



On View 



C !ss-_:kO Si^inrr.cns 



Oriiy 



65 i O-ensi; Osie 

n-19-94 



[MS P?M 



7n Ptiice rNurioef-S'.'ert-Wun}C!03!iiy-5;a:e^ 



Lan. 



z, U'?s^ AZbanuy ih 



; Venir:e '-^o^rt:a:Jor: 
C S:oJer\ 



UsSO Cy ofter icier 



C Invoivec 



! Serial No- 



5oCy Type 



BAIL INFORf/ATION 



73) Ca^e 



76j AfTiOjn: 5a.' 



741 Court 



7ai Cojr* AoiJearsJ^ce 



Time 



7j Bait trirormaitoa 

C P-;-e2S-3J on Sdtl G Comrrm:eo D-:>IiiufE of Basf 



75' f^ta-€ CortifTiittea 



DISPOSmON 



BVf Cr^3^s£; 82) Lesser 
Coce 1 CoG^ 2 



SG'j Oo^jn--^ 



(Juooe) 



53) DisTtrssed G4) Aco'Jitied |?>} Oiner-O^scrir^ |T- o^r.cr ^uihQuxy. e:c.; Cccq 5 



Ccd«2 



CcK3e4 



. . I 



5^; ;icr.-:cnz& 



67; ^.s^c'v.r.g Caie 

!J-ZC -9</. 



d5^ C;':C^r £ r.n^nc 






3E3) Ejt;?, f:o ?-3)- A::::.-cv;n5 Sjpe^v-sors S — siu'e 



Bl . Errs 



H- 



^^: i>^t3r!iTnt;;=n-:'i Oi'.^^ 



1 -jncersian:; :nat I have s r:cht to refuse lo ziiSOloze n / Social Sec jniy number 'nave vcluntaniy given my 52 
tnai n may De cornp uteri zee «n ,cca:. stale, anci nji<ora ■ fiies. 



:i3i SecL:ra\ 



^Tioerdno' understanc 






C- 



Sian-J . 



I I 



NA- RATIVE Cr: 



/6 



, * ^ L^ vv r\L^L^f^i.^ :■: i^--r^\^i^] "^izr^'^v i":. 
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>;aiuro of tncidont 

SHOOTING 



Victim Or Object Of Ropart 

CLAHENCE, E, FULLER 



2. Timo oJ Occurrencia fAlQ BotQ) 



Hour 



2316 



Month 



11 



Day 



19 



Yew 



94 



<. Nature Codo(s) 



1. 



5. CGrnptaint Niimbfjc 

94|S393 



6.A- Prov. Com p. No, 



dcroAs 



27 02 Paoli Pike New Albany/ In 



S* A. Homo Phone No. 

944-5887 



6. BJBwsiness Phon« No, 



■^j3cation/Addr6£« Of Incident ■ ■ :^ ^ 

Front of Bridge Liquors 110 Knable Ln Hew Albany/ Jn 



9. A.:Goocods 



Reported By 

New Albany Police "Dept 



Address 



12. F^hqne 



A^ Non Offense Status 
r] untoundod Q ResoVed 



13* B. Additjqnai Reports 

Q Property Q Accident Q Impound Q Oihor 



I ^■ 



. Doctor 

Dr - Graves 



14, B. Hospital 

Floyd Memorial fiosoital 



14. C. Injury ; 

Bullet 



Sustair^d I 



woiindl i^Neck) 



sditionai Intormaiion (Do Not Repeat inlormalion Above) 



.t this time ?nd date I received ^ ^^ 






at the hosoital ER who had been shot. 



When I arrived at the hospital I observed a black male bv th^ nan-e of 



Dale Talbott and his wife/ Trudy L, Talbott sitting inside 



the waiting 



rcorn area r lust outside the SR. After observing this I walked back in^c t 



ER and observed a black male who was being treated for a cunsho 



wounc zi 



the rioht side of his neck. X then approached this subject 



and asked him 



'ho hsd shot him and he stated that it was a Trudv Talbott 



amd 



hat she 



shot him with a 22Cal Rifle* I asked him why he had been snot and he stane 



that it had been over a case of beer that had been stolen • 



Hi 



al^o 



snated that he had wanted to return it and Trudy said that 



h4 wasn ' t 



coino to ret^drn anything and then stuck the rifle up to his necjj 



shot him- The wounded person was Clarence E- Fuller- At thi, 



P^vnT t> 



arsons arrived at the scen^ and took charge of the.i] 



Sot Brewer also took charge of the evidence recovered- Capt 



; was also at the hospital 



jpor^rng tl>fiicar(s) Signature 

Cd; t> O'Neal 



17. Emp. No. 



17- A, Date 12, Approving Supervisors Signature 

11-19-9:4 



time 



vestic 



Gulw-4ll 



IS. Emp. No. 



13, A. DatG 



and 



Det 



aticn 



i. I 



20\ dopy To 



/7 



Dei 3 Narc 
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HEW ALBANY POLICE DEPARTMENT 
SUPPLEMENTARY REPORT 




CaSQ No 



COMPLAINT: 
DATE AND TIME: 
L0CAT10^:: 

EVIDENCE COLLECTED: 



"■■ ' T r'T'*'* V ' 



:ness : 



Suspecr: 



: r L- r i 



ATTEMPTED MURDER 
Classificat ion 



Subject been shot: 

November 19,199A - 11:15 P.M. 

Bridge Liquor's 

Parking lot 110 Knable Lane 

New Albany, In- 

Victim shot in the neck. Oral -^ 

Trudy Lynn Talbctt shot hi~ss Q^ ■ \ L A-^ ""■, 



-J. 






\D( 



c\<{^^^ 



l^<c^ s5 






suspects car. Witiness Tywatina 

( Eddie ) Clarence E* Juiler. y^ r^ "^J P. 



rv^ C^ 






Miltou F, Ferreil 
1A18 rabrico" Sld^ 
Jeff ersonviile j: In 
Phone // 283-0763 



Clarence E. Fuller ( Eddie ) C 
DOB ^ 8/3/69 B/M 
Address - 2702 Paoli Pike 
New Albany J In. 

Ty wanna Hozee B/Fe 

Address- 2702 Paoli Pike 

Apt, # 339 

New Albany, In* 

Phone # 944-8600 

Trudy Lynn Talbott W/Fe 

155 Woodbourne^ Drive 
New Albany, In* 



I learned from radio there had been a subject 
at Bridge Liquor's 110 Krvable Lane New Albany, 
to Floyd Hetnorial Hospital, I called Capt, Cul 
and he advised myself he would go to the scene 
my arrival at Memorial Hospital CPL* O.Neal adv 
a subject by the name of Clarence Fuller being 
wound to the neck, he stated the suspect was s€ 
rood with her husband Dale Talbott, her na:?.e ^.^ 
A witness by the name of Tywanna Mozee advised 
she was with the victim at Bridge Liquor's and 
shoot (Eddie) Clarence £, Fuller wtth the rifle 
Trudy Talbott of her rights in the waiting roon: 
she stated she understood them, i asked Trudy -, 
Fuller, she stated she had the rifle in her han 
had the: gun and it went off, I then went to the 
getting Clarence Fuller ready to tranfer to Uni 
he had been shot in the neck* I asked Clarence 
he stated Trudv Talbott shot *me, he stared Dal 



€ 



1_ 

I 



cr{ 



L 



LLk 



-cati 



(h 



22- 
New 



-^1 ■ 



in 



.1 



n^ 



ised 



:reatec. 



UN 



;L,Klin^ 
voodlanc 
Albany, 



sir,i 



Pholnfe # 941-S81 



the^ narking loc 
as aovised uc 
bout the shoo-tinsi: 



on Knable Lm. Uoon 



rivse 



At 



n the waiting 
u dy Lynn T"a lb o 1 1 , 
at the Hosnital 



see saw Trjidy Talbot 






SI 

.nA 



ER And ■ they 



Fuller 
e. Talb 






self 

■ ■ I 

ror 
I,. 



ntoria. 
■ , -I 
snot 

$ome 



there was 



this time I adv is ^. 
Hospital 
Clarence 
Qthers also 
were 



irsitM Hospital Loy. ■ 

who ! £ ho t h Irr. a n -. 
Gtt then took th- 



IS 



Case 1 :06-cv-01 1 94-GK Document 1 0-8 Filed 09/1 4/2006 

NlW ALBANY POLICE DEPARTfi£NT 

SUPPLEHENTARY REPORT 



Page 28 o 



11/19/94 



CaSQ No 
94^8393 



ARRESTED: 



ATTEMPTED MURBER 
Classificaiion 



rifle from her and pointed it at me, Clarence Fuller 
was being loaded into the ambulance and tranfered to 
Hospital. 



We arrested Trudy L, Talbot t at the Hospital for AttemDtbS Murder 
Capt. Culwell transported her to the CID office.. 



Tywanna Mozee stated this was all over a case of B 
subject had purchased and it was setting on the co 
and it was put into Dale and Trudy Talbott^s car, 
the \\/li came out of the Liquor store and told Dale 
his case of beer back out of his car. Bale told 
and he pointed the rifle at the W/M the W/M then s 
some more, Clarence was then going to get the beer 
car and give it back and that is when Trudy Talbot 
neck. 



eer 



e 
in 

'jTy^anna 



nxm 



t s 



Tywanna Mozee came to the CID office and gave a ta-bec stkitement 
SEE STATEMENT: 



See Milton F* Ferrell statement: 

Milton Ferrell stated he purchased a case of beer 
he stated he left it on the counter and went back 
he came back his case of beer was gone, he walked 
case of beer in Talbott car, he told Talbott he w£ 
he stated that is when Dale Talbott cam.e around tr 
his hand and pointed it at Milton Ferrell head. Ml 
I will get another one and went back into the Liq 
Dale Talbott handed the rifle back in the car to a 
while he was in the Liquor store he heard a gun sh 



See Lori L- 



Klingsmith statement: 



Trudy Lynn Talbott 
165 Wcpdbourne, Drive 
New Albany, In. 



Sgt. Brewer ETU processed the scene and all the evidence 
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ter she 



'BS' 



Ibo 
the 

ed tii 
of 
hot 



out 



xn 
ou 
ht 

e 
Itbn 



uor 
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he wanted 
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Talbott *s 
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±60 



significance in this case. 

So the opening for the United States, the outl, 
will of the United States evidence at this point i 



What do we 'believe the evidence will show in this, cake?' Th^ 
Defendant, as Judge Hamilton has told you, is named in two 
counts • Now essentially it's the same offense, that 
statutes are the same' except the dates and parts o: 
allecrations are different* And that is in count one 



.ne if you 



this 



Defendant is charged with possessing a firearm, a : 
November 19th, 1994* Now as of November 19th, 199^ 
believe the evidence will be that the Defendant ha* 
previously been convicted of a felon. Under feder 
you're a convicted felon you cannot possess a fire 
Count two in this case relates to November 21s 
And instead of a rifle it relates to ammunition. 



We 



n^ 



the evidence will show on November 21st, 1994 the 
possessed a quantity of ammunition of the size and 
would: go with the rifle he's alleged to have posse 
November 19th. That in suinmary fashion is what tr 
are in this case. Now you may hear some testimony 
happened on November 19 th. You may hear some test 
can guarantee you will hear some testimony about a 
on November 19th, 1994. 

Ladies and Gentlemen, I urge you to keep in 
Defendant is not charged, is not charged with beir 
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in the shooting on Noveinber 19th, 1994. He is charged with 
possessing a firearm on November 19th, '94, He is charged 
with possession at ammunition on November 21st, 1994. HJe is 
not charged with the shooting you may hear about tn^t tojok 
place on November 19th, 1994, | 

November 19th, 1989 we believe the evidence will shaw 
that the Defendant and his wife went to Bridge Liquor Store, 
a liquor- store in New ^Albany, late the evening of ^dvember 
19th, 1994. While the Defendant was there he saw 
to a relative of his, a cousin of his, by the name 
Clarence Fuller, sometimes goes by the name of Sdd: 

Now^ during the course of the time that the Def 
his wife were at the liouor srore and Mr. Puller ana an 



arid talked 



df 



i e Ful 1 e r 



eriaaht and 



wx 



acquaintance of his was at the liquor store an argum^ 
developed over a case of beer. And I believe you 
testimony, see evidence that that argument involved 
the name of Milton Ferrell and that there were a do 



witnesses to this argument, this discussion over t 
beer in the parking lot of Bridge Liquor Store on 
19th,. 1994. 



I also believe the evidence will show the fcllo\fringi And 



thi 



It 



s ' heated 
it 



that is, that during the course of this argument, 
discussion, whatever label you end up putting on i 
doesn't particularly matter because he's not charged with 
arguing with anybody, but as a result of this argument I j^ou 



entf 

11 'hear 

a man by 



uoie 



e case or 



Ndvember 
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One other aspect is that ybu may hear testimonh^- that 
during the course of this argument Mr. Perrell had a knife 
out. Mr. Perrell will be here to testify. He will iextiain 
to you what he did and why; what, if anything, he aid with 
the knife and what he did with the knife after he saw tne 



be 'c. 



n^^ 



^^Ci^LU.. 



rifle in the Defendant's hands that evening. That 
essentially takes care of November 19th, 1994. 

November 21st, 1994 I believe the evidence wil 
follows: And that is, on that day, a Monday, the 
was in Floyd Circuit Court, Floyd County Circuit Coiirt 
in New Albany. He was placed under arrest. And 
was -- after he w^as placed under arrest detectives 
officers searched his pockets and I believe the e 



.'icence'- v: 
be found approximately 24 rounds of .22 caliber amtn'yinition m 
his pockets . 

Simply straightforward? Yes, it is. This is not a 
com.olicated case. Did the Defendant possess a firearrrL^ on 



November 19th, 1994 after having been convicted o 
in November --or, excuse me, in 1991? Did the D^ 
possess ammunition on November 2lst, 19 94 afte 
convicted of a felony in 1991? At the end of the 
Ladies and Gentlemen, after the evidence is in, I 
during the course of my closing and I'll ask you 
verdict of guilty as to both counts against the D 
Richard Dale Talbott, 
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WHITLOW-CROSS 
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manufacture of firearms that the rifle involved in this case 
was made in another state other than the State of Indiana and 
the ammunition involved in thxs case was manufactured in 
state other than the State of Indiana. And that of necessityj 
in order for these items to be in Indiana on November I9t:h 
and November 21st of 1994, they had to have moved in 
interstate commerce. 

Ladies and Gentlemen, I thank you for paying atten^Li 
my comm,ents just now. I thank you in advance for payino 
attention to the evidence you will be given as it is 
presented here- in court. And on behalf of the United States 
thank you. ror your participation as jurors in this case. 

THE COURT: Does the Defendant wish to make an 
opening statement? 

DEFENDANT TALBOTT : 1^11 reserve, Your Honor, 

THE COURT; All right. The defense will reser\^e 
right to make an opening statement. Mr. Stuaan, youmay 
your first witness. 

GOVERNMENT'S CASE IN CHIEF 

MR, STUAAN: United States calls Lori Klingsmi 
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time from one state to another. 

If you find from your consideration of all the 
that any of these propositions has not^ been proved 
reasonable fioubt, then you should find the Defenda: 
guilty of Count 1 . 

If you find from your consideration of all the 
that each of these propositions has been proved be 



reasonable doubt, then you should find the Defenda: 
of Count 1, unless you find the Defendant has prcv 
in defense of himself or others, as I will explain 
mom.ent . 

To sustain its burden of proof on the charge o 
felon in possession of ammunicion, as charged in C 
the indictment; the Government must prove each of 
followincr essential elements beyond a reasonable c 



F^rst 



le u^z 



On or about Novetrb^er 21, 1994, 
knowingly possessed ammunition as charged, that is 
approximately 24 rounds of V^inchester Super X, .22 
ammunition* 

Second: Before the Defendant possessed the a: 



the date alleged, he had been convicted in a cour 
punishment by imprisonment for a term exceeding o 

Third: At some time prior to Defendant's posse$ 
the ammunition, it was transported in interstate eoitimerc 
that is, the ammunition had travelled at sometime 
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If you find from your consideration of all the 
that any of these propositions has not been proved 
reasonable doubt, then you should find the Defendan 
guilty of Count 2 . 

If you find from your consideration of all the e\1idenf:e 
that each of these propositions has been proved beyodd 
reasonable doubt, then you should find the Defendan 
of Count 2, unless you find the Defendant has prove 
possession of the ainmunition for the sole purpose of tu:^ning 
it over to law enforcement authorities, as I will extiiazin zn 
a moment. 

As used in these instructions, the term ''firearm" m^a 
"any weapon which will or is designed to or may reatdiiy :b 
converted to expel a projectile by the action of an 
explosive . " 

As used in these instructions, the term *' ammunition"^ 
meajig;: ammunition or cartridge cases, primers, bullets, dr 
propellant power designed for use in any firearm.. " 

When the word "knowingly" is used in these instructicjns, 
it means that the defendant realized what he was doing 4^d 



act 



may b^ 



was aware of the nature of his conduct, and did not 
through ignorance, mistake or accident. Knowledge 
proved by the defendant's conduct, and by all the f aits ' ^nd 
circumstances surrounding the case. 
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into the courtroom. And when you consider that, also think 
about Michelle Buchannan as just one example of how extreme 
that is. There is absolutely no evidence in this case tljiat 
at any time' did the defendant say to Michelle Buchaniian, 
well, if I can^t give a statement, I can at least give you 
the bullets. If he wanted to turn them over, turn theirJover, 
He never once, there isn't one piece of testimony in cms 
case that he offered to give Michelle Buchannan rhat 
ammunition and that that was refused. All he said 



to give a statement. And she said - well, you have 



to the detectives 



Does he go to the detective's office? No. Ht 
the courtroom, where he's arrested and the ammuni: 



found. 



idles and Gentlemen, after Mr. Talbott makes hi 
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closing, I will have, a chance to make my rebut t a 
the end of that 1^11 ask you to return a verdict of 
to .eg'trh of the counts against Mr, Talbott. And, ti 
government has proved beyond a reasonable doubt th 
November 19th, 1994 the defendant possessed Governm. 
Exhibit number 1, the .22 caliber rifle, and that 
reasonable doubt on November 21st, 1994 the defend 
possessed 24 rounds of ammunition, each of those e 
he was convicted of a felony crime in 1991 and eacS 
after those items had moved across state lines. 
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hinges upon a determination of whether or not the 
used in another felony offense. And we think that utnd 
facts of this case that would not qualify . 

And the only other calculation argument that w^ 
have would be with respect to the acceptance of 
responsibility. Mr. Talbott, I know he went to tr^: 
vigorously contested the legal guilt, but certainly 
conduct. He has always -- there ^s really been no 
from the instant of his arrest all the way through ^s 
conduct. indeed, he was taking the ammunition/ at 
his own account^ to the prosecutor^ s office or to 
to turn in the Monday morning following the Sacurda^^^ 
fight at the liquor store. 

So we think that these things do demonstrate ^i 
acceptance of responsibility, although he disputes the f legal 
basis upon which the conviction is based. And thos^ 
essentially are the calculations. 

'h. do acknowledge that I did not present to the 
writing, in written form, or to the prosecutor or 
probation department in either written or oral fofm 
concerning the ex post facto. In large part tiiat ^ 
to mv confusion and Mr. Talbott and I have gone roumd aiftd 
round on the issue of those two batteries and how;ti|^ey; 
^ intertwine and he has consistently insisted that soifveb^c^y was 
trying to say he went to trial on one. 
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Operations 
Memorandum 



Date March 15, 1995 

Subject Maintenance of 
"Files 



Inmate 



ndum 



PURPOSE . The purpose of this Operations Hsmora 
advise Unit Team staff members of a recent case* concel 
staff response to a claim "by an inmate that his cijitra.I 
contained incorrect inforroation-. 



B^sCKGPOUWn . Xn R^T-Ip^s v . Bureau of PriRnn.;, 95 

(D.C. Cir. 19.92)., the court held that the Bureau 

roust maintain accurate- records of information ■^Aiidli are 

capable of = being verified'. The^case^ involved an iitimatis who 

was challeTiging inf.ormation ii\ "his file^ inciudfjhg 



presentence "__report reference to an- . alleged bank 
The inma.te contended that the bank, robbery charge 
dismissed, and that its inclusion in the presenten 
had resulted in the .denial of parole arid 
determinations regarding custody and security classiflicajtilions. 



IS to 

brning 

file 



F.2d 307 

of Pkrasons 



rojdbery- 
had, 

ce y 
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to 



.The c6urt held that if an agency willfully or in 
•fails-' to -maintain accurate files, "and those re 
.result in an adverse determination toward an indi 
agency will be lisbl<» for money damages. The rule 
i;* that '^the agency must take reasonable steps to 
accuracy of the information to assure fair 
individual," Sellers at 3X2.. The Sellers . nrni'-ri- 
agency does not meet the rsguirements of* the 
simply by noting that the information is di 
court were, to find a willful or intentional 
maintain accurate records, t]je agency could be li 



:ehtipnally 
cords} then 
.^iaiiail 



sDuted 



Exhibit 2 



earn 



job and guarters assignmentis," and the opportuni 
money and good time. The Parole Commission had not 
inmate's file that he disputed the infbrmation. in hib r^bord; 
the Bureau of Prisons apparently • Baintained the 
iniformation in the record without comment, de^pitpe 
that the •' probation officer had, written a l.e.tt*er 
that ^ the charge had been dismissed," 
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mbnay aamages to the inmate* ' Because inmates fron 
the country nay file Privacy Act .suits in the Di£ 
Columbia, the Sgllers case will aff.ect all 
institutions. A final determination has not yet bee 



Sellers regarding vhether the Bureau's actions 
considered willful or intentional and therefore res 
granting of monetary damages to the inmate. The : 
recorimended below -in this Operations Hemprandum are 
to minimize the .chances of. such "award resulting f^ 
chaHenges. . ". ' ' •-'■■. 
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If an innate is. able to provide such information th 
of a challenge, -unit staff have a duty to invest igktJ 
take steps, to. "ensure the correction of any inaccura^i 
discovered-- Once a deteminatioh can be made' by Bulreau 
that informatibhln an inmate's .central lile is incorriject 
that Information' must not. be used by staff. For ^x^nple 
a situation like Sellers where the innate challenge?^ 



Presentence Rep6rt>. unit staff . should not change 
but should inform, the probation of ficer that the 



been challehged. if the probation, officer confirms 
information in the- report is inaccurate, .staff should 
a note to that effect in the file in order to ensxkre that no 
dedisions affecting the inmate are. based on the di 
InforTaation. S tat f should also, request an updated, pres 
Reporf't fro» the probation officer. Thes.e procedures wi 
incorporated .into the Central File Program Statement 
next annual review i 



ACTTOT^ . ynit' team staff need to take reasonable 
ensure the" accuracy of challenged information in an ^ ^ 
central file, particul-arly. when, the information challengefi 
be verified;. Initial reasonable steps include ^"' 
specific action from the innate., such as providing 
which support ' a challenge to the information in " the f i 
The inmate can- also be. asked to provide, the names 
to contact regarding the challenged information. 
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Assistant Director 
Correctii onal Pr ogr ans 
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(1) initial review of all current files of the inmatd 

population; 
(2} receipt of inmate requests to review files, and tihe 

monitoring of the inmate review of files; and 
(3) screening of all records and documents in the futiure las 

they are sent to the Inmate Central File for f 



oo 



k at 
ff 



Each institution may adopt its own procedures and forms 
submitting and acknowledging requests and for logging and 
scheduling Inmate Central File reviews. 

b- Inmate Request and Review . Any inmate seeking to 1 
his/her Inmate Central File shall submit a request to a 
member, as designated in the local instruction. ^ 

• The inmate's request should be acknowledged* 

• The inmate should be permitted to review the' file wblenever 
Practicable. 

• All file reviews must be done under constant and direct 
staff supervision. . 

• Those materials which have been determined to be rion 
disclosable shall be removed from the folder before 
review, 

• An entry shall be made on the Inmate Activity Recor 

(BP^381) to show the date the inmate reviews the si] 
The staff member monitoring the review shall initial 
entry and the inmate shall be asked to initial it. 
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c. Inmate Challenge to Info'rmation . An inmate may challenge 
the accuracy of the informai^^on in his or her Inmate Centlral 
File. Unit team staff shall take reasonable steps to 
ensure the accuracy of challenged information, particularly when 
that information is capable of being verified* The inmate is 
required to provide staff with sufficient information in siippoitt 
of a challenge (names of persons to contact, government a.g^ncy, 



When an inmate provides such information, staff shall i' 
the alleged error (s) and take reasonable steps to ensure 
information is correct. 



For example, if an inmate challenges information in the: 
Presentence Investigation Report (PSI) , staff should inforufi the 
appropriate U.S. Probation Office (OSPO) in writing of the 
disputed information, and request that a written response ilso be 
provided. USPO procedures, however, do not allow for changes or 

. addendums to be made to the Presentence Investigation Report 

■ after ^sentencing since it is a court document. 
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applicable section of the Inmate Central file, and also 
notation on the Inmate Activity Record form (BP--381) to . 
that future deciisions affecting the inmate are not based 
discredited information. 



irage \2X}' 



make a 
ensure 

tffl€ 



on 



When the USPO verifies that the information in the "PSI is 
indeed inaccurate, as claimed by the inmate, staff should 
subsequently review, and where indicated, correct Bureau 
generated reports or data such as the Inmate Load and Secuirit^ 
Designation form (BP-337) , the Custody Classification form 
(BP-338),, Progress Report, and any other reports that ma^^ i^ave 
been based on the PSI. Bureau reports, data, or SENTRY 
transactions should be corrected within a reasonable period of 
time after identification as being inaccurate. 



If the information source will provide a correcte'd 
data, it should be inmiediately inserted in the file or d^ta 
and the inaccurate information or document removed. A 
on the Inmate Activity Record form should acknowledge the 
insertion of the corrected information or document. 



d* Inmate Conies. Any inmate who wishes to receive ccipies 



disciosable materials from the file shall submit a request to 
institution staff. Within a reasonable time after the request, 
institution staff shall provide the inmate copies of requested 
disciosable documents maintained in the Inmate Central File 
Fees for the copies are to be calculated in accordance witJl the 
Program Statement on Release of Information 



e- Privacy Folder . Records which have been determined 
separately issued guidelines, to be excluded from inmate 
shall be placed in the Privacy Folder. Normally, actual 
placement of documents in the Inmate Central File is the 
Secretary's responsibility. The Privacy Folder shall be 
on top of section 5 in the Inmate Central File. 



As materials from any source are submitted for placement in 
the Inmate Central File, they are routed to an appropriate staff 
member the Warden designated. The Case Manager shall review the 
materials, to ascertain whether to place th^n in the ifegtlcir 
sections, the Privacy Folder/ or discard them. Any docunertt to 
be excluded from inmate review must be stamped "FOI EXEMPT"'. i!t 
each Program Review and before an inmate reviews his/her Inmat^ 
Central File, the Case Manager ishall review the file to 
the proper location of forms and purge outdated or 
forms and/or dociimiMitation. 
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